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Respondent’s Submissions in Reply
[in respect of the Appellant’s appeal against Leave to issue Judicial Review]

Preface
1. These are the Respondent’s submissions in reply to the Appellant’s Written Submissions dated 19.09.2011 that were served on us on 20.09.2011 (“Attorney General’s Written Submissions”). 
2. Having perused the Attorney General’s Written Submissions, it appears that the Attorney General’s grounds of appeal are formulated around:- 

2.1 a misstatement of the facts, whereby only some of the evidence in Dr. Jeyakumar’s Affidavit in Support are referred to while other evidence (that would disprove his objections) have been ignored; and
2.2 a failure to apply the correct and prevailing principles of law. 
3. We deal with these matters below.
The Attorney General’s Selective reference to the Evidence and Misapplication of Legal Principles to support his Objections 

Erroneous summary of the facts

4. We start by addressing the misstatements of fact in paragraphs 4 (c) and 4 (f) of the Attorney General’s Written Submissions.

4.1 In paragraph 4(c) of the Attorney General’s Written Submissions, the Attorney General states that by the 2nd Respondent’s letter dated 26.07.2010, Dr. Jeyakumar was requested to provide further and better particulars in respect of his application. This is incorrect. By its letter dated 26.07.2010, the 2nd Respondent in fact:- 

(a)
rejected Dr. Jeyakumar’s application for funds for victims of natural disasters; 

(b)
requested the Applicant to specifically  provide the names and bank account details of the Parent-Teachers’ Associations for the various schools and the other bodies for which the Applicant had applied for funding.

See:
Affidavit in Support, para. 44 [AR Vol. 2, p. 183]
Exhibit MJD-31 [AR Vol. 5, p. 481]
4.2 In paragraph 4 (f) of the Attorney General’s Written Submissions, the Attorney General states that “vide a letter dated 12 October 2010 [Exhibit MJD 34 pages 490 – 492 R/A Jilid V] the Director provided the information sought by the Respondent [Dr. Jeyakumar]”. This is again incorrect. The 2nd Respondent in its letter dated 12.10.2010, did not provide the information sought by Dr. Jeyakumar. The 2nd Respondent merely reiterated that a total of 56 subjects were approved in 2010 (until 25th July) in the Sungai Siput constituency involving the sum of RM1.72 million.

See:
Affidavit in Support, para. 47 [AR Vol. 2, pp. 185 – 186]

Exhibit MJD-34 [AR Vol. 5, pp. 491 - 492]
4.3 In addition, the 2nd Respondent stated as follows in its letter:-

	No.
	Body / Project
	Response

	(a)
	For victims of natural disasters (to be kept in the district office)
	[Application rejected by PPN Perak’s earlier letter dated 26.07.2010.]

	(b)
	SMJK Shin Chung
	The funds already approved in 2010 included contributions to organisations and associations such as the Parents Teachers Associations of SMJK Shin Chung and SJK Methodist, and Nurul Ihsan Orphanage. As the allocation is limited, parties that have received such contributions will not be considered.

	(c)
	SJK Methodist
	

	(d)
	Nurul Ihsan Orphanage
	

	(e)
	SJK(T) Mahatma Gandhi Kalasalai
	The necessity of these proposed contributions will be assessed.

	(f)
	SJK(T) Ladang Dovenby
	

	(g)
	SRJK(C) Shing Chung
	

	(h)
	Sg Buloh Old Folks’ Home
	

	(i)
	Sg Siput-Kuala Kangsar Association for the Disabled
	

	(j)
	Small projects for traditional villages
	

	(k)
	Meetings with youth in recreational parks and villages
	

	(l)
	Anbu Nilayam Child Care Centre (for single mothers)
	

	(m)
	Small projects for Orang Asli villages
	Application rejected. Advised to apply to Department of Orang Asli Affairs.


The Attorney General’s objections regarding the relief of Quo Warranto 

5. We refer to paragraphs 8 to 13 of the Attorney General’s Written Submissions. In paragraphs 11 and 12, the Attorney General says that:- 

“There is nothing in the face of the Respondent’s application that challenges either the DG and/or the Director’s qualifications to hold public office or alleges that there was some flaw in their appointments. 
This is tantamount to an abuse of process of the Court; more so as the Respondent had already sought and obtained the information in his capacity as a Member of Parliament. This is evident from Exhibits MJD 4 – MJD 7”[pages 222 – 237 R/A Julid III]”
6. This statement is not true. We refer to Dr. Jeyakumar’s Affidavit in Support at paragraphs 17 to 19 and exhibits MJD-3 to MJD-12:- 

6.1 The evidence shows that Dr. Jeyakumar has challenged the Respondents’ qualification to hold office on the basis that there are conflicting statements as to their respective power and authority. 

6.2 In Dr. Jeyakumar’s Affidavit in Support, he sets out the contrary evidence that illustrates the lack of certainty and inconsistencies as to who holds the power and authority in respect of disbursing the Special Constituency Allocation.

See:
Affidavit in Support, para. 17 - 19 [AR Vol. 2, pp. 166 – 169]

7. We submit that the Attorney General’s reference to merely some of the documentary evidence, namely Exhibits MJD-4 to MJD-7, while not drawing this Court’s attention to the other conflicting exhibits, namely MJD-10 to MJD-12, is an incorrect representation of the evidence before this Court.

8. The contention in paragraph 13 of the Attorney General’s Written Submissions that the learned Judge of the High Court did not consider the Attorney General’s objections in respect of the relief of Quo Warranto or give her rationale for granting leave, is also incorrect. 
(a) The learned Judge did consider the Attorney General’s objections in respect of the relief of Quo Warranto, and this is evident from paragraph 10 (a) of the Grounds of Judgment. 
(b) The learned Judge went on to consider Dr. Jeyakumar’s response to the Attorney General’s objections, which is evident from paragraph 12 of the Grounds of Judgment. 
(c) Having considered the submissions of both parties, the learned Judge did not go so far as to dismiss the Attorney General’s objections as having no merit; the learned Judge merely went on to hold that these are issues that go to the merits of the application and ought to be resolved at the hearing of the substantive motion. This is evident from paragraphs 13 and 17 of the Grounds of Judgment. 
See:
Judgment dated 25.02.2011 [AR Vol. 1, pp. 26 – 46]
The Attorney General’s objections regarding the relief of Mandamus 

9. We refer to paragraphs 15 to 28 of the Attorney General’s Written Submissions. The Attorney General’s objection to the relief of Mandamus claimed in the Judicial Review application is premised on the following proposition: that to claim a relief of Mandamus, Dr. Jeyakumar must bring himself within one of the grounds under Section 44(1) of the Specific Reliefs Act, 1950. The Attorney General’s legal support for his premise is a decision of the High Court in 1972 in the case of Koon Hoi Chow v Pretam Singh [1972] 1 MLJ 180. 

10. However, the principle in that case has been superseded by the Court of Appeal decision in Hong Leong Equipment Sdn Bhd v Liew Fook Chuan [1997] 1 CLJ 665 [IA (R) Vol. 1, TAB 13], and for that reason the High Court case is no longer good law. In Hong Leong Equipment, the Court of Appeal dismissed the same objection against the relief of Mandamus as raised by the Attorney General here. 
11. In brief, the Court of Appeal in Hong Leong Equipment held that there is a distinction between a writ of Mandamus and an order of Mandamus, and the requirements of sections 44 and 45 of the Specific Reliefs Act apply to the former and not the latter. The Court of Appeal also held that apart from the Specific Reliefs Act, both Order 53 of the Rules of the High Court 1980 and Paragraph 1 of the Schedule to the Courts of Judicature Act 1964 respectively confer power upon the courts to issue Mandamus, and a litigant may resort to either in applying for an order of Mandamus.
See:
Hong Leong Equipment Sdn Bhd v Liew Fook Chuan [1997] 1 CLJ 665 @ pp. 736b – 740i [IA (R) Vol. 1, TAB 13, pp. 185 - 189]
12. As in Hong Leong Equipment, the relief of Mandamus sought by Dr. Jeyakumar here is an order of Mandamus, not a writ of Mandamus, which a Court is entitled to grant under Order 53 of the Rules of the High Court 1980 or Paragraph 1 of the Schedule to the Courts of Judicature Act. In the circumstances, the Attorney General’s objection is unsustainable.

13. It is pertinent to note that the objection to the relief of Mandamus in the Court of Appeal case of Hong Leong Equipment was also raised by a Senior Federal Counsel from the Attorney General’s Chambers.
14. The contention in paragraph 21 of the Attorney General’s Written Submissions that the learned Judge of the High Court did not consider the Attorney General’s objections in respect of the relief of Mandamus or give her rationale for granting leave, is also incorrect. 
(a) The learned Judge of the High Court did consider the Attorney General’s objections in respect of the relief of Mandamus, and this is evident from paragraphs 10 (b) and 10 (d) of the Grounds of Judgment. 
(b) The learned Judge went on to consider Dr. Jeyakumar’s response to the Attorney General’s objections, which is evident from paragraph 12 of the Grounds of Judgment. 
(c) Having considered the submissions of both parties, the learned Judge did not go so far as to dismiss the Attorney General’s objections as having no merit; the learned Judge merely went on to hold that these are issues that go to the merits of the application and ought to be resolved at the hearing of the substantive motion, and this is evident from paragraphs 13 and 17 of the Grounds of Judgment. 
See:
Judgment dated 25.02.2011 [AR Vol. 1, pp. 26 – 46]

15. Another cause for concern is the contents of paragraphs 23, 24 and 26 of the Attorney General’s Written Submissions, where the Attorney General appears to submit facts from the Bar. No evidence has yet been adduced by the Respondents in this case to substantiate the matters stated in those paragraphs. On the contrary, the evidence adduced in Dr. Jeyakumar’s affidavits in this case has demonstrated that the factual issues stated in those paragraphs are far from established. We have elaborated on this in paragraphs 10, 11, 38 and 39 of the Respondent’s Submissions dated 07.09.2011. In the circumstances, there is no basis for the submissions in paragraphs 27 and 28 of the Attorney General’s Written Submissions.
The Attorney General’s objections regarding the relief of Declaration 

16. We refer to paragraphs 29 to 33 of the Attorney General’s Written Submissions. Briefly, the Attorney General states that Dr. Jeyakumar seeks declarations that the Special Constituency Allocation must be made available to all MPs, irrespective of their political party. The Attorney General also states that a document in Dr. Jeyakumar’s Affidavit in Support namely Exhibit MJD-6, makes it clear that the said Allocation is available not only to Members of Parliament but also others including Non-Governmental Organisations, and therefore the declarations sought by the Applicant are an abuse of process.

17. With respect, the Attorney General’s selective usage of the documentary evidence in this case is akin to presenting an argument on a false premise. There is other, and far more compelling, evidence to indicate that what has been stated by the Executive in Parliament is not matched by their conduct on the ground. We have referred to the evidence in paragraphs 36 to 40 of the Respondent’s Submissions dated 07.09.2011. 
18. In the circumstances, the Attorney General certainly has no cause to say that the declarations sought by Dr. Jeyakumar are an abuse of process. Simply put, by the declarations, Dr. Jeyakumar is merely seeking an order of court to ensure that what is stated in theory (see: Exhibit MJD-6 [AR Vol. 3, pp. 232 – 233]) is applied by the Respondents in practice, which does not appear to have been done to date (see: Exhibits MJD-14A MJD-15 & MJD-16 [AR Vol. 4, pp. 376 – 383, 386 & 389).

19. The contention in paragraph 32 of the Attorney General’s Written Submissions that the learned Judge of the High Court did not consider the Attorney General’s objections in respect of the relief of Declarations or give her rationale for granting leave, is also incorrect. The learned Judge of the High Court did consider the Attorney General’s objections in respect of the relief of Declaration, and this is evident from paragraph 10 (c) of the Grounds of Judgment. Having considered the same, the learned Judge did not go so far as to dismiss the Attorney General’s objections as having no merit; the learned Judge merely went on to hold that these are issues that go to the merits of the application and ought to be resolved at the hearing of the substantive motion, and this is evident from paragraphs 13 and 17 of the Grounds of Judgment.
See:
Judgment dated 25.02.2011 [AR Vol. 1, pp. 26 – 46]

The Attorney General’s assertions of ‘Management Prerogative’ 
20. We refer to paragraphs 34 to 39 of the Attorney General’s Written Submissions. In paragraphs 34(a) and (b), the Attorney General once again purports to make statements of ‘fact’ in of his written submissions, when no such evidence has been proffered by the Respondents in the Judicial Review Application. The Attorney General is in essence making submissions of fact from the Bar. 
21. There is at present no factual support whatsoever for the Attorney General’s allegation that the subject matter of the Judicial Review application in this case involves a management prerogative or policy considerations which are non-justiciable. As such, the Attorney General’s objection against the application for leave is unsustainable. 

22. In any event, decisions of the Executive that arise from a prerogative or policy are amenable to judicial review (save in certain circumstances such as questions of national security), and we have dealt with this issue in paragraphs 43 to 50 of the Respondent’s Submissions dated 07.09.2011.

23. In the circumstances, the learned High Court Judge was correct to hold that the question of whether a management prerogative was involved in this case, and whether the exercise of such a prerogative was amenable to judicial review, are questions of evidence that ought to be dealt with at the substantial motion for Judicial Review. 
24. In any event, it is an issue to be canvassed by the Respondents to the Judicial Review application, and not by the Attorney General, acting in his capacity as the guardian of the public interest on an application for leave.
See: 
Kanawagi a/l Seperumaniam v Dato’ Abdul Hamid bin Mohamad [2004] 5 MLJ 495 @ pp. 501F – 503C [IA (R) Vol. 3, TAB 4]
The Attorney General’s New Ground of Appeal – Locus Standi 

25. In paragraphs 40 to 46 of the Attorney General’s Written Submissions, an objection is taken that Dr. Jeyakumar has not satisfied the threshold requirement for locus standi. This objection is being raised for the first time on Appeal. It was not raised in the High Court, nor does it form part of the grounds of appeal in the Memorandum of Appeal.
26. The law on raising a new point on appeal is clear. A new point will only be allowed to be raised where the interests of justice so require.

See: 
Luggage Distributors (M) Sdn Bhd v Tan Hor Teng @ Tan Tien Chi & Anor [1995] 3 CLJ 520 @ pp. 534c – 534g [IA (R) Vol. 3, TAB 7]
Muniandy & Anor v Muhd. Abdul Kader Muhd. Saheed & Ors [1989] 1 CLJ (Rep) 116 @ 118i – 119g [IA (R) Vol. 3, TAB 8]
27. It is worth noting that in the present case, the Attorney General is completely silent on why the objection as to locus standi was not raised in the High Court or in his grounds of appeal, and is being raised for the first time at the hearing of this Appeal. The Attorney General has also made no representations in his written submissions as to why it is in the interests of justice that this new objection be allowed to be heard. The Attorney General has further failed to give any justification as to why notice of this new objection ought to only have been given to Dr. Jeyakumar on the eve of the hearing of the Appeal (i.e. 20.09.2011), and not sufficiently in advance of the Appeal. In the circumstances, we submit that the Attorney General ought not to be allowed to raise this new objection on Appeal.
28. We further submit that the question of whether an applicant in judicial review proceedings has locus standi involves questions of fact. By raising an objection only at the hearing of his Appeal, the Attorney General has deprived Dr. Jeyakumar of the opportunity to put in additional affidavit evidence (if necessary) on the issue. 

29. Notwithstanding our submissions above, we state that Dr. Jeyakumar does have the requisite locus standi to bring these proceedings. In this regard it is important to bear in mind that at leave stage, the Court need only be satisfied from a reading of the application for leave that the applicant either has a sufficient personal interest in the legality of the impugned action, or the matter is one of public interest litigation.

See:
QSR Brands Bhd v Suruhanjaya Sekuriti & Anor [2006] 2 CLJ 532 @ p. 541D – 542G [IA (R) Vol. 1, TAB 6, pp. 30 - 31]
30. The impugned action that is the subject matter of this case is of both personal interest to Dr. Jeyakumar and of public interest and importance, and by reason of the same he is a person adversely affected by the impugned action. 

31. Dr. Jeyakumar, as the MP for the parliamentary constituency of Sungai Siput is a party who can apply for the funds under the Special Constituency Allocation, according to the Prime Minister’s Department and the Respondents in Parliament and to the public. From the evidence available thus far and presented in the affidavits in this matter, it appears that the Special Constituency Allocation is either made available:- 

31.1 to a class of persons which include MPs; or

31.2 only on the applications / endorsement of the Barisan Nasional coalition of parties or MPs from the Barisan Nasional coalition.
32. If the Special Constituency Allocation is available to a class of persons which include MPs, then Dr. Jeyakumar as an MP has a personal interest in who has the power and authority to disburse funds from the Special Constituency Allocation, what are the criteria and conditions for such disbursement, the projects and activities for which funds are and have been disbursed and in any misuse or abuse of power relating to the disbursement of the funds.

33. On the other hand, if the Special Constituency Allocation is made available only on the applications / endorsement of the Barisan Nasional coalition of parties or MPs from the Barisan Nasional coalition, contrary to the representations made by the Prime Minister’s Department and the Respondents in Parliament and to the public, then the matter is of public interest as it involves a breach of public duty or abuse of power that results in a public injury as it inter alia involves the disbursement of public funds:- 

33.1 We submit that the 1st and 2nd Respondents (or either of them) are administrative and/or public bodies that exercise a public function, as they fall under the aegis of the Executive and utilise public monies ostensibly for public benefit. 
33.2 Dr. Jeyakumar, both as a Malaysian citizen and/or the MP representing the constituents of the parliamentary constituency of Sungai Siput, is entitled to bring these proceedings to protect social and constitutional rights and vindicate both public interest and the rule of law.

See:
R v Secretary of State for Foreign Affairs, ex parte World Development Movement Ltd [1995] 1 All ER 611 @ pp. 618c - 620g [IA (R) Vol. 1, TAB 7, pp. 41 - 43]
Tan Sri Haji Othman Saat v Mohamed bin Ismail [1982] 2 MLJ 177 @ p. 179I (left column) – 179F (right column) [IA (R) Vol. 1, TAB 8, p. 55]
Lim Cho Hock v Government of the State of Perak & Ors [1980] 148 @ p 150E – I [IA (R) Vol. 1, TAB 9, p. 59]
34. In any event, given the circumstances of this case where there are significant inconsistencies and discrepancies regarding to whom the Special Constituency Allocation is supposed to be made available and is in fact made available, we submit that the standing of Dr. Jeyakumar ought not to be argued and adjudicated upon as a preliminary issue in leave stage, but should be taken in the legal and factual contest of the whole case. 

See:
Inland Revenue Commisioners v National Federation of Self-Employed and Small Businesses Ltd [1981] 2 All ER 93 @ p. 96f – 97a [IA (R) Vol. 1, TAB 10, pp. 67 - 68]
Conclusion

35. In dealing with this Appeal, we submit that this Honourable Court must bear in mind that the Attorney General’s role in an application for leave is only to protect the public interest. He does not presently appear on behalf of the Respondents for the Judicial Review application, because those Respondents are not yet before the Court. In the circumstances, the question that must be asked in every objection raised by the Attorney General is ‘How does this objection protect the public interest?’ 
See: 
Kanawagi a/l Seperumaniam v Dato’ Abdul Hamid bin Mohamad [2004] 5 MLJ 495 @ pp. 501F – 503C [IA (R) Vol. 3, TAB 4]
36. This is a case which involves the disbursement of vast sums of public monies by public bodies and the controls or limits of discretion imposed on those bodies in the exercise of their functions. It cannot be gainsaid that judicial scrutiny and review of any wrongdoing or excess of power would therefore be in the public interest and for the public benefit. It is therefore incomprehensible that the Attorney General, as the guardian of the public interest, stands opposed to the judicial review application, when he should in fact be in support of it. 
37. In the premises, we ask that the Appeal be dismissed with costs.
Dated this 21st day of September, 2011.
………………………………….………
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