[H] 10.3.2016
PAGE  

IN THE HIGH COURT OF MALAYA AT TAIPING

IN THE STATE OF PERAK DARUL RIDZUAN
APPLICATION FOR JUDICIAL REVIEW NO. 25-7-07/2015

In the matter of a decision made by the 1st Respondent vide notice dated 15.4.2015 directing the 1st to 9th Applicants to remove all farming produce and products in relation to their farming activities carried out on a plot of land described as Wilayah Padang Tembak, Mukim Sungai Siput, Daerah Kecil Sg. Siput (U), 31100, Perak Darul Ridzuan

And

In the matter of Order 53 of the Rules of Court 2012

And

In the matter of Section 25 of the Courts of Judicature Act 1964 and paragraph 1 of the Schedule thereto

BETWEEN

1. KRISHNAN A/L LETCHUMANAN

2. THURAIRAJU A/L POOMALAI

3. LAU HIAP LEE

4. ANBALAGAN A/L SINNASAMY

5. YEOH YET KHEONG

6. MOGAN A/L SUBRAMANIAM

7. NAGESPNEREN A/L RAMAN

8. GATHERESAN A/L MUNISAMY

9. SIVAJI A/L SREENIVASANY

10. DR MICHAEL JEYAKUMAR DEVARAJ
                . . . APPLICANTS

AND

1. DISTRICT AND LAND OFFICE OF SUNGAI SIPUT

2. STATE DIRECTOR OF LAND AND MINES OF THE STATE OF PERAK

3. STATE GOVERNMENT OF PERAK


      … RESPONDENTS
APPLICANTS’ SUBMISSIONS
[Application for Judicial Review]

INTRODUCTION
1. These are the Applicants’ Submissions in respect of their Application for Judicial Review dated 14.7.2015 [Application].
2. The Applicants’ Submissions will refer to :

2.1. the Convenient Bundle of Documents [CBD] comprising all the cause papers filed in these proceedings; and

2.2. the Applicants’ Bundle of Authorities [ABA].

3. The Application inter alia seeks to quash the Respondents’ decision dated 15.4.2015 requiring the 1st to 9th Applicants [Applicants] to remove all their farming products and produce located on the plot of land described as Wilayah Padang Tembak, Mukim Sungai Siput, Daerah Kecil Sg. Siput (U), 31100, Perak Darul Ridzuan [Land] within 14 days from the date of the Notice [Decision].
SUMMARY OF SUBMISSIONS

4. At the outset, we submit that the Applicants are not claiming any legal or equitable right to ownership of the Land or any part thereof.
5. The Applicants’ complaint is in the manner the Respondents have chosen to exercise their powers in complete disregard of basic principles of justice and fairness inconsistent with the manner in which a public authority ought to exercise its powers.
6. The Applicants state that in view of their occupation of the Land for between 1 to 17 years, with the implied consent and knowledge of the Respondents, they have acquired a legitimate expectation that they could remain on the Land for their farming activities and if not, that they would be given advance notice of any decision to take back the Land and would be consulted and heard with respect to the provision of alternative land or the payment of compensation and would be treated fairly.
BRIEF FACTS

7. The Applicants have been occupying the Land for a period of between 1 to 17 years. 
· See :
CBD/Tab 5/p 63 – paragraph 5 of Applicants’ Affidavit No. 1
Knowledge, Implied Consent and License
8. Government bodies such as the Ministry of Agriculture and Agro-based Industry’s Department of Veterinary Services were informed of the 1st Applicants presence on the Land since 2007. 
· See :
CBD/Tab 5/p 81 – letter from Department of Veterinary Services
9. In fact, on 10.11.2009, the Head of the Jawatankuasa Kemajuan dan Keselamatan Kampung for Kampung Jawang in Sungai Siput even endorsed and mentioned that he had “no objections” to the continuation of the 1st Applicant’s cattle farming activities on the Land. 
· See :
CBD/Tab 5/p 83 – letter from Head of the Jawatankuasa Kemajuan dan Keselamatan Kampung
10. Despite knowledge of the Applicants’
occupation of the Land, there was never once an attempt by the Respondents to warn or evict them from the Land. 
Investment on the Land and Source of Livelihood

11. Due to the implied consent by the authorities to remain on the Land over the years, the Applicants have invested a substantial amount of money to cultivate, farm and develop the vacant plot of Land. 
· See :
CBD/Tab 5/p 91-92  - for list of equipment purchased by 2nd Applicant 
12. Many of the Applicants and their families are entirely dependent upon their farming activities on the Land as a source of income. 
Food Security

13. In addition, the Applicants’ activities contribute to the provision of food for the Sungai Siput community and the people of Perak and Malaysia.  
14. This is important as it is not disputed that Malaysia is facing a food crisis in that there is an over dependence on foreign countries for food resulting in the steady increase in food imports.
· See :
CBD/Tab 6 – Applicants’ Affidavit No. 2  of Dr. Michael Jeyakumar Devaraj

Notice Dated 15.4.2015 [Decision]
15. Despite the above, the Respondents without any prior warning or consultation with the Applicants, issued the Decision vide a notice requiring the Applicants to within 14 days :
15.1. remove all their farming produce and products from the Land; and 
15.2. vacate the Land
failing which they would demolish, destroy or remove such items.

· See : CBD/Tab 5/p 96 – Notice dated 15.4.2015 
Unsuccessful attempts to meet the Respondents

16. The Applicants, with the assistance of the Member of Parliament for Sungai Siput, have attempted to discuss this matter with the Respondents without any success.

· See :
CBD/Tab 5/p 98 & 194, 200, 201 and 203 – letters to Respondents requesting for meeting
17. All the Respondents have managed to discover is that a school is to be built on the Land. 

Events Subsequent to filing of Judicial Review 

18. On 3.12.2015, this court granted leave to proceed with the Application and a stay of the Decision pending the final determination of the Application.
· See : CBD/Tab 3/p 28-30 – Order dated 3.12.2015
19. Notwithstanding the grant of the stay, the Respondents proceeded to issue a 2nd Notice dated 18.1.2016 requiring the Applicants to vacate the Land within 14 days or face destruction of their produce and products [2nd Notice].

· See :
CBD/Tab 11/p 250 – 2nd Notice dated 18.1.2016
20. By letter dated 20.1.2016, the Applicants’ solicitors wrote to the State Legal Advisors’ Office requesting that they direct the Respondents to withdraw the 2nd Notice.

· See :
CBD/Tab 11/p 254 – letter dated 20.1.2016
21. Although the 2nd Notice was not withdrawn, the Respondents have not acted on the 2nd Notice thus far. 

LAW ON JUDICIAL REVIEW 
22. Judicial review is generally concerned with the decision making process where the impugned decision is flawed on the ground of procedural impropriety which occurs when an aggrieved party has not received fair treatment from the authority to which he has been subjected.
23. However, the law has now developed to allow a decision to be challenged on grounds of ‘illegality’ and ‘irrationality’ which then permits the Courts to scrutinise the decision not only for process, but also for substance.
24. Illegality involves insisting that the authority or body whose decision is being impugned has kept strictly within the perimeters of its powers.
25. Irrationality involves a decision which is so outrageous in its defiance of logic or of accepted moral standards that no sensible person who had applied his mind to the question to be decided could have arrived at it. An irrational decision is one that is sometimes referred to as ‘Wednesbury Unreasonableness’.
· See :
R. Rama Chandran v The Industrial Court of Malaysia & Anor [1997] 1 MLJ 145 at 186 - 188
[ABA/Tab 4/p 58 – 60]

26. The premise of judicial review is that, a decision making authority, whether exercising a quasi-judicial function or purely an administrative function, has no jurisdiction to commit and error of law.  If such an error is made, then he exceeds his jurisdiction.  Jurisdiction is also exceeded where unfair procedure is resorted to or where the decision is unreasonable in the Wednesbury sense.
27. A decision is said to contain an error of law when the decision maker asks himself the wrong question, or takes into account irrelevant considerations, or omits to take into account relevant considerations or if he misconstrues the terms of any relevant statute, or misapplies or mis-states a principle of general law.
· See :
Syarikat Kenderaan Melayu Kelantan Bhd. v Transport Workers Union [1995] 2 MLJ 317 at 342
 
[ABA/Tab 5/p 138]


28. However, as judicial review is a purely discretionary remedy, it will not be exercised in every case where there is an error of law.  One of the limitations imposed by the Courts on themselves is that they will not exercise their jurisdiction unless substantial injustice has ensued.
· See :
Hoh Kiang Ngan v Mahkamah Perusahaan Malaysia & Anor [1996] 4 CLJ 687 at 714
[ABA/Tab 6/p 186]
LAW ON EXERCISE OF ADMINISTRATIVE POWER

29. The Decision was issued pursuant to the exercise of powers under sections 425 and 426A of the National Land Code 1965.
· See :
sections 425 and 426A of the National Land Code 1965

[ABA/Tab 3/p 13 & 15]
30. Generally, a public authority must act fairly, reasonably and according to law.  This is the essence of administrative action.  This is also the basis for judicial control of administrative action by way of judicial review.

31. The manner in which a public authority is intended to exercise its power has been succinctly set out by the Federal Court in the case of Sri Lempah by Raja Azlan Shah CJ, as he then was, as follows :-

“Unfettered discretion is a contradiction in terms. … Every legal power must have legal limits, otherwise there is dictatorship.  In particular, it is a stringent requirement that a discretion should be exercised for a proper purpose and that it should not be exercised unreasonably.  In other words, every discretion cannot be free from legal restraint; where it is wrongly exercised, it becomes the duty of the courts to intervene.  The courts are the only defence of the liberty of the subject against departmental aggression.  In these days when government departments and public authorities have such great powers and influence, this is a most important safeguard for the ordinary citizen: so that the courts can see that these great powers and influence are exercised in accordance with law.  I would once again emphasize what has often been said before, that ‘public bodies must be compelled to observe the law and it is essential that bureaucracy should be kept in its place’ …”  
· See :
Pengarah Tanah Dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhd [1979] 135 at 148
[ABA/Tab 11/p 362]

· See also :
Ketua Pengarah Kastam v Ho Kwan Seng [1977] 2 MLJ 152 at 154
[ABA/Tab 10/p 347]
32. As a matter of law, the exercise of administrative power is also subject to the following limitations :-
32.1. Duty to ensure that the decision made is in accordance with the rules of natural justice;
32.2. Natural justice incorporates the right to be heard, to be treated fairly and a right to prior consultation;

See :
· Wiseman v Bourneman [1971] AC 297 at 308-309
[ABA/Tab 7/p 199-200]

· Reg v Home Sec. Ex p Pierson [1998] AC 539 at 574
[ABA/Tab 8/p 248]

· Ketua Pengarah Kastam v Ho Kwan Seng [1977] 152 at 154

[ABA/Tab 10/p 347]
· Bank Mellat v HM Treasury (No 2) [2013] 4 All ER at 533 at 554-555
[ABA/Tab 9/p 300-301]
33. The exercise of administrative power by a public authority must also be examined against any legitimate expectation that the aggrieved party asserts.  

34. Legitimate expectation can be invoked in a variety of circumstances including but not limited to :

34.1. when an aggrieved party relies on a clear and unambiguous representation upon which it was reasonable to rely.  This would be akin to an estoppel;

34.2. when an aggrieved party claims to be entitled to retain or attain a benefit on the basis that it cannot be withdrawn without compliance with the requirements of procedural fairness;

34.3. that a public body will act fairly; and 

34.4. that a particular procedure, not otherwise required by law, must be followed consequent upon some specific promise or practice.
See : 

· R v Devon County Council, ex parte Baker [[1995] 1 All ER 73 at 88-89
[ABA/Tab 13/p 384-385]

· Majlis Perbandaran Pulau Pinang v Syarikat Bekerjasama-sama Serbaguna Sungai Gelugor dengan Tanggungan [1999] 3 MLJ 1 at 59-60
[ABA/Tab 14/p 447-448]

· Narenthra Rao a/l TG Somanatha Rao v MBB [2015] 7 MLJ 84 at 90 – 92

[ABA/Tab 15/p 475-477]

· Darahman bin Ibrahim v Majlis Mesyuarat Negeri Perlis [2008] 4 MLJ 309 at 336 – 337
[ABA/Tab 16/p 516-517]
35. In summary, an aggrieved party has a legitimate expectation that a public authority will inter alia :-
35.1. act reasonably and not exceed their jurisdiction and/or commit any errors of law;
35.2. exercise their powers in accordance with the law as set out above; 
35.3. will not act in a manner inconsistent with representations made or past acts/conduct/policy. 

SUBMISSION

36. Based on the facts and law set out above, the key issue to be determined is whether the Respondents have acted fairly, reasonably and lawfully when it issued the Decision.

37. We submit that by reason of the Respondent's knowledge of the Applicants’ uninterrupted occupation on the Land for a period of between 1 to 17 years, the Respondents have impliedly consented/acquiesced to the Applicants’ occupation of the Land.  
37.1. There is also evidence that the various government agencies (such as the Veterinary Department and Ketua Kampung Jawang of Daerah Kecil Sungai Siput) knew and supported the Applicants occupation and/or farming activities on the Land.
38. Such implied consent is sufficient to amount to a triable issue for the purposes of defeating an application for summary possession of land under Order 89 of the Rules of Court 2012.  The argument is that they Applicants are no longer squatters simpliciter, but are occupying the Land with the implied consent of the Respondents.

See : 
· Bohari bin Taib v Pengarah Tanah Galian Selangor [1991] 1 MLJ 343 at 346  - this case involved an continued occupation after expiry of a TOL
[ABA/Tab 17/p 563]

· Shaheen bte Abu Bakar v Perbadanan Kemajuan Negeri Selangor [1998] 4 MLJ 233 at 244 – 255 - in addition to the fact that the authorities were aware of the settlers occupation of state land and took no action to remove them, there was also evidence that public amenities were built for them which could arguably be interpreted as consent.  
[ABA/Tab 18/p 575 - 576]
· Salim bin Ismail v Lebbey Sdn Bhd (No. 1) [1997] 2 MLJ 1 at 3 – in addition to long occupation of state land with the knowledge of state authorities, permanent structures and public amenities were built for them which could arguably be interpreted as consent.
[ABA/Tab 19/p 579]
· Salim bin Ismail v Lebbey Sdn Bhd (No. 2) [1997] 2 MLJ 4 at 6
[ABA/Tab 20/p 582]
39. Although the present Application is not an Order 89 application, we submit that the present facts would suffice to amount to a triable issue in an Order 90 application.  Hence, the facts should be similarly compelling to warrant the attention and consideration of the state authorities before the advantage and benefit that the Applicants have been permitted to enjoy for so long is withdrawn from them.

40. As a result, the Applicants assert that they have acquired a legitimate expectation that they :-

40.1. would be permitted to continue to remain on the Land for their farming activities; 
40.2. would be given advance notice of any decision to take back the Land;  and/or

40.3. would be consulted and heard inter alia with respect to their difficulties and the possible provision of alternative land or the payment of compensation. 
41. This however did not happen.  Instead, the Respondents suddenly and without any prior notice, issued its Decision requiring the Applicants to vacate the Land with all their produce and products within 14 days.
42. Despite raising these issues in the present proceedings, the Respondents have not bothered to explain why they felt compelled to give the Applicants only 14 days’ notice considering the decision to build a school on the Land would not have been made overnight.  

43. The Respondents have also not explained why they could not accord the Applicants the right to be consulted and make representations and generally be given an opportunity to be heard.
· See :
J.P. Berthelsen v DG of Immigration, Malaysia [1987] 1 MLJ 134 at 138
[ABA/Tab 4/p 58 – 60]
44. The Respondents are unable to justify their Decision apart from repeatedly stating that the Applicants are trespassers, occupying State Land without approval and are committing an offence under section 425 of the National Land Code 1965.

· See :
CBD/Tab 8, 9 and 10 – Respondents’ Affidavits 

45. The Respondents also state that they are not obliged to consult or communicate with the Applications before issuing the Decision since the Applicants are trespassers and are committing an offence.  
46. We submit that this is an erroneous position.  Although section 425 and 426A of the National Land Code does not require consultation or provide a right to be heard, the duty to consult and hear the Applicants is implied.  Parliament is not to be presumed to act unfairly and the justice of the common law will supply the omission of the legislature.
See :


· Wiseman v Borneman  

[ABA/Tab 7/p 310]
· Bank Mellat

[ABA/Tab 9/p 300-301]
· Ho Kwan Seng

[ABA/Tab 10/p 347]
47. The injustice to the Applicants as a result of the Decision is substantial as they stand to lose their income, livelihood and investment on the Land.  Further, since the Respondents have not bothered to meet them to see how they could possibly assist them to continue their farming activities, they will no longer have access to land for the purposes of farming.
CONCLUSION

48. Based on the matters set out above, we submit that it is clear that the Respondents have not acted fairly, reasonably or in accordance with the law.  

49. The manner in which the Decision was made is in breach of the rules of natural justice and fairness and in violation of the Applicants legitimate expectation. 

50. No other public authority would have arrived at a similar Decision had they considered all the facts and conducted themselves in accordance with the law.  Hence the Decision is irrational.

51. There is a clear absence of care, caution and a proper sense of responsibility on the part of the Respondents despite the fact that what is at stake is a deprivation of a fundamental liberty to the Applicants namely the right to livelihood under Article 5(1) of the Federal Constitution.
· See : R Rama Chandran (above) at page 190 
[ABA/Tab 4/p 62]
52. As a result, this court must intervene to safeguard the interests of the Applicants and compel the Respondents to act in accordance with the law. 
53. In view of the above, we ask for order in terms of the Application.
Dated the 23rd day of February 2016.

……………………………………

Solicitors for the Applicants 

Messrs Sreenevasan

These submissions are filed by Messrs Sreenevasan, solicitors for the Applicants whose address for service is at Ground Floor, Block B, Kompleks Pejabat Damansara, Jalan Dungun, Damansara Heights, 50490 Kuala Lumpur, Malaysia.

Tel : 03-20952122
Fax : 03-20951322

[Our Ref : AS.2015.1071] 
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