16th July,2013
MEMORANDUM ON THE TRANS-PACIFIC PARTNERSHIP AGREEMENT
We are Malaysian non-governmental organisations and parties that are greatly concerned about the impact of the Trans-Pacific Partnership Agreement (TPPA) on Malaysia.

Many letters have been written about the TPPA to your office and the various ministries of your Cabinet before the 13th General Elections. Many concerns and questions have also been otherwise been raised and expressed verbally with the ministers and ministerial officials during those opportunities we have had to discuss with them about the TPPA. There have also been a number of ‘consultations’ and ‘briefings’ between members of the ministries and a number of civil society, trade and business associations. 

Unfortunately, these consultations and briefings have – without exception – generally been ‘one-way’, procedural and ceremonial exercises involving the raising of concerns on our part, and assurances on the part of the ministry officials that our concerns are being taken into consideration. Our concerns and questions regarding the TPPA have, on the whole, remained unanswered or only poorly and inadequately addressed. There lies a gap between the questions and concerns raised, on the one hand, and the unconvincing replies and answers issued by ministry officials, on the other.

To reiterate and highlight the potentially dangerous impacts that the TPPA holds for Malaysia, we restate below some of our main concerns:

ACCESS TO MEDICINE
Health organisations not only in Malaysia but around the Asia-Pacific and elsewhere have warned that a number of measures relating to intellectual property (IP) have been proposed for the TPPA that seek to ensure the greatest returns for multinational corporations while making it more expensive for ordinary citizens to access affordable medicine and educational materials. 

In a country where pharmacist-recommended generic medicines make up 84.7% of prescriptions requested, such measures that will bar – when not delaying – the entry of generics into the market mean the difference between a healthy fulfilling life and a life of pain and sickness for some, and for others, the difference between life and death.
ACCESS TO AFFORDABLE KNOWLEDGE

Similarly, proposed measures for the intellectual property chapter of the TPPA pose a number of dangers: from restricting the small “buffer copies” that computers make in the process of moving data around, to preventing even legitimate use of ‘protected’ digital work and limiting public access to digitised education, research and cultural knowledge to criminalising small-scale copyright infringement. 
The public has received no assurance that the TPPA would include the limitations and exceptions to intellectual property necessary to balance the interests of users and copyright owners. In other words, the proposals on the table currently do not reflect the balance so often propagated by proponents of intellectual property rights - between protecting such IP works and rewarding creativity and innovation, in general, and ensuring that society is able to access such knowledge and information for its benefit and use.  
ISDS: AN ‘ALTERNATIVE’ TO NATIONAL LEGAL AND JUDICIAL SYSTEMS
The Investor-State Dispute Settlement (ISDS) provisions proposed for the TPPA would allow foreign investors to challenge an action by the Malaysian government – even if such action were a law, regulation or court decision done in the public interest such as over a health or environmental concern – on the premise that such an action had or would affect their investment or profits. Such legal challenges are made at international arbitration tribunals, thereby allowing foreign interests to circumvent the domestic legal and judicial systems of the countries they have invested in.

In effect, such ISDS provisions contained in proposals for the investment chapter of the TPPA effectively empowers foreign corporations to ignore and override Malaysia’s domestic judicial, legal and parliamentary systems, its Federal Constitution and the unique and historical federal-state division of powers that Malaysia has developed over the decades. Decisions made at international arbitration tribunals functioning under the ISDS system have, in fact, seen foreign investors being granted greater rights than are provided to domestic firms and investors under the national constitutions, laws and court systems of host countries. 

LABOUR
Proposed provisions in the TPPA may prohibit governments from making new laws to give greater protection to workers in Malaysia than they currently do, by prohibiting the Malaysian government from requiring training or recruitment of Malaysians by foreign companies. 
The TPPA may prevent the Malaysian government from strengthening its labour laws, such as instituting or raising minimum wage or for introducing new laws for workers such as new health and safety regulations or maternity or other benefits and entitlements. 
ENVIRONMENT

Demands are being made on TPPA countries to agree to a uniform structure and set of procedures for their domestic decision- and policy-making that favour free market-based, “least burdensome” and industry self-regulation. The TPPA could also encourage more logging, forest clearing and mining by removing export taxes and prohibiting requirements compelling foreign companies to ‘value add’ to raw materials and convert them into products within Malaysia. Not only would this mean more environmental degradation, but there would be less incentive and support for local and domestic industries.

CONCLUSION

In addition to the concerns mentioned above, there are many other chapters that have been proposed for the TPPA that make it clear who the winners are if the deal is signed into agreement by the 12 TPPA countries scheduled to meet at the trade talks’ 18th round of negotiations in Sabah, Malaysia. 

The regulatory coherence and transparency chapters, for example, will constrain the government’s regulatory decisions and impose cumulative constraints on its policy and legal decision-making space while subjecting it to obligations to foreign corporate investors and states.

To conclude, the obligations placed in the TPPA have the goal of ensuring that foreign corporations can reap the full benefits promised by the formal opening of market access, and – while imposing a laundry list of obligations on governments such as that of Malaysia – are freed from any social, economic or human rights responsibilities to the countries that they operate in.
But what really takes the cake out of the outrageousness is that fact that despite the breadth, depth and enormity of the TPPA’s possible impacts on Malaysia’s 29 million people and its future, the TPPA negotiations and negotiating texts are carried out behind closed doors. And afraid that people would gather in events such as this to show their opposition to the TPPA, the government is holding this current round in far-away Kota Kinabalu, Sabah! 

This – and the whole range of issues referred to in this memorandum – makes it obvious that TPPA governments such as Malaysia has never wanted – nor will ever want – to inform its citizens what the TPPA is all about and has not cared about knowing what her citizens feel about the TPPA. 
To the government of Barack Obama, President of the United States of America: On this day commemorating your Independence, we call on you to stop abusing your liberty to take away the freedoms and rights of others on this planet.

To the Government of Malaysia, we demand that it suspends its involvement in the TPPA until:
· It discloses Malaysia’s proposals and position on all the chapters of the proposed text to the rakyat. 
· All text ,positions and information negotiated must be tabled and debated in Parliament 

· Conducts a complete Cost Benefit Analysis of the TPPA to the Malaysian rakyat ,and make the findings public .
· It ensures the protection of Malaysians’ rights to health, food and livelihood under the TPPA
Signed by the groups below
· Malaysian Treatment Access and Advocacy Group

· PT Foundation

· Jaringan Rakyat Tertindas

· Malaysia Trade Union Congress (MTUC)
· National Union of Bank Employees

· Parti Sosialis Malaysia

1

